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Case Study and/or Example
Legitimisation of Community Map Products
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China
Source:  China plans crackdown on illegal surveying, mapping; Professional Land Surveyor: http://tinyurl.com/d3ebu3  
“BEIJING, 16 March 2009 (Xinhua) — China has planned a crackdown on illegal surveying and mapping, the State Bureau of Surveying and Mapping said Monday.
The bureau is the only body in China legally allowed to undertake such work, but illegal surveyors have been publishing and selling maps. The bureau said it uncovered 791 cases of illegal surveying and mapping in 2008.
The bureau outlined the crackdown during a video conference with local branches. It said it would “strictly control” the gathering, offering and use of confidential geographic information.
It would also crack down on the illegal production, publication and transmission of geographic information and prevent and prohibit illegal surveying and mapping for military use.
Officials said the bureau would undertake stricter inspection of foreign organisations and individuals who enter China to undertake surveying and mapping activities.
The bureau would also strengthen education on the laws and regulations that cover surveying and mapping, they said.”
In response to a debate on 20 March 2009, Jeffrey Himel from Aruna Technology Ltd. posted the following on the [ppgis]
 list (source: http://tinyurl.com/ygylpte):
“Having done some work in China, I can confirm that the Bureau for Survey and Mapping takes a VERY strict view of what constitutes "surveying and mapping". How strict? To the point where we were informed that, while we could use a GPS in order to observe our position, we couldn't mark a waypoint or record a tracklog because that was "surveying and mapping" and we therefore had to gain permission from the Bureau to do so. We were allowed to use satellite imagery and even to put it on web-based mapping systems because this could be obtained from outside of China. 
However, if we had georeferenced the imagery to ground control in China, this would be illegal. If we used "approved" Chinese surveyors, this was allowed for our project, but if foreigners were in possession of even a single waypoint from a GPS, it was illegal. This was in 2007. In my opinion, the Bureau is trying to maintain a monopoly by using "state security" as a means to keep anyone else out. There was never a point during any of our discussions where there was an indication or attempt to provide assistance, services or other benefits in return for their involvement. This is not unusual but the implications are very interesting and could potentially affect a lot of different businesses and projects.” 
Malaysia

Sarawak ‘Government bans community mapping in Malaysia’

Source: Aboriginal Mapping Network website: http://tinyurl.com/yg8hc8d.
Comments and updates provided by Judith Mayer,
 Coordinator, The Borneo Project.

http://borneoproject.org
The Aboriginal Mapping Network, 2001 - “Hot on the heels of a landmark court victory, where a village map was the key piece of evidence used to prove customary rights of the Rumah Nor over rivers, streams and customary forests, the Malaysian government passed a law that makes community mapping illegal.
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The law is "designed to undermine community-based mapping and prevent villagers from defining and defending their land rights in the courts. This new law, the Land Surveyor's Bill 2001, now requires that all map makers be certified by the Director of Lands and Surveys – a politically appointed position. Mappers without certification face steep fines and up to three years imprisonment if caught mapping without permits." 

This ridiculous story was brought to our attention by Harlan Thompson from The Borneo Project, who emailed us after finding the Aboriginal Mapping Network while looking for resources on Canadian Aboriginal law. Since Canada and Malaysia are both British Commonwealth countries, legal cases in one country can be used in another.

Hopefully lawyers here in British Columbia [Canada] are aware of this Malaysian case, where the Iban village of Rumah Nor in Sarawak, Malaysia proved that the Borneo Paper and Pulp company did not have the right to destroy Rumah Nor's rainforest. 

After two years of litigation, the court upheld the customary rights of the Iban village Rumah Nor, finding the Borneo Paper and Pulp company (BPP) did not have the right to destroy Rumah Nor's rainforest. This decision – which in no uncertain terms expands the definition of customary lands to include rivers, streams and communal forests – sets a significant precedent for native villagers seeking land rights in Malaysia.
 Prior to the ruling, only farmlands actively cultivated by forest-dependent communities could be considered native customary lands. 

The ruling would never have come about without years of hard work by local non-governmental organisations (NGOs) who have organised local communities and helped them understand and defend their legal rights. Rumah Nor was assisted by the Borneo Resources Institute (BRIMAS) and a legal team headed by lead council Baru Bian. A crucial piece of evidence in the case was a village map created by BRIMAS mapper Samy Anak Ising along with community members.
 Samy was cross examined for three days in the court room. In the end, High Court Judge Datuk Ian Chin Hon Chong ruled that while the defendants "demanded perfection" from the map, "such perfection was not necessary in proving who owned the land." He added that, "the map he produced is as accurate as it can possibly be given the equipment he has.” 

The importance of the map in the judge's ruling is vindication for The Borneo Project's mapping programme. 
This court ruling raises the stakes for community mapping.
Recognising the power of the maps in courts, the Sarawak government stepped in and passed a law which effectively makes this type of community mapping illegal. 

When questioned by the media on this law, Meena Raman, Executive Director of the NGO Sahabat Alam Malaysia (SAM), stated: "this law is shocking and will definitely have serious repercussions on our mapping work. The crucial parts are the limitation on cadastral surveys of land and the penalties for the 'offense' of 'practising illegally as a surveyor'. These provisions are a reaction to the Rumah Nor victory and are attempts to defeat the right of indigenous people to determine their boundaries."

"...closer examination of the wording shows that the law has a devastating impact against the natives' ability to defend their land."
Jok Jau Evong, also from SAM and winner of the 1998 Conde Nast Environmentalist of the Year Award, further explained that, "at first glance, the law appears to be a reasonable set of rules regulating the surveying profession, since it creates a Land Surveyors Board to regulate the activities of land surveyors. However, closer examination of the wording shows that the law has a devastating impact against the natives' ability to defend their land."

The attempt to ban community mapping shows how effective community mapping has been. There was no community mapping in Sarawak at all when the Borneo Project began training mappers in 1995. Since then, several local NGOs – including SAM, Institute for Development of Alternative Living (IDEAL), BRIMAS and the Sarawak Dayak Iban Association (SADIA) – and local activists associated with the Bruno Manser Fund have mapped dozens of villages with experienced local mappers trained by the Borneo Project.” 
The Borneo Project, 2010 (Mayer, 2010) - In the wake of the Rumah Nor case, other NGOs in Malaysian Borneo have expressed great interest in developing mapping programmes. Malaysian mappers are also aware of how community mapping projects across the border in Indonesian Kalimantan have been critical tools in defining and defending local land rights under recent reforms. Many of the 140 native customary rights lawsuits in Sarawak against logging and plantation companies and the state agencies that license them are in the works, and many of them need maps showing community boundaries and the areas trespassed by companies operating under state-issued “provisional leases”. Sarawak's NGOs all agree that mapping work must continue. Sarawak judges have accepted community maps as evidence; in effect, the anti-mapping rule has not been enforced, though it is still on the books and can be used to harass and intimidate mappers and communities involved in lawsuits against companies and state agencies.

In effect, the rule against community mapping actually serves as a challenge to the state land and survey department to do proper mapping of community land claims itself.  The state’s failure to do so opens to legal challenge any “provisional lease” held by companies developing plantations on community lands.

Because there is a need to have accurate maps quickly, and because there is a long “learning curve” for community mappers to gain necessary skills now that GPS and GIS are important parts of drafting community maps, the organisations helping communities prepare maps for legal cases may be doing more of the work than even they believe they should be doing. All agree that ideally village residents should make their own maps, with mere technical assistance from the outside.

Community mappers associated with regional NGOs have generally been unenthusiastic about seeking the state surveyors’ certification, although many have eagerly taken advantage of opportunities for advanced training within Malaysia and abroad. And licensed surveyors in Sarawak have been reluctant to take on village clients suing state land agencies and their commercial licensees. 

One effective strategy has called expert witnesses to endorse the validity and accuracy of village maps, as well as to explain the processes by which they were made.
� Open Forum on Participatory Geographic Information Systems and Technologies; � HYPERLINK "http://www.ppgis.net" �www.ppgis.net� 


� To review the case including the court case and the ban on community mapping, visit the “News”” section of the � HYPERLINK "http://borneoproject.org" ��website�, and the “Land rights and human rights” and “Legal” sub-sections.


� Mayer, J. 2010. Personal communication


� In 2005, a state court ruling overturned parts of the 2001 decision for Rumah Nor, and the village appealed this decision to Malaysia’s highest federal court. While a 2008 federal court dismissed the appeal on procedural grounds, those aspects of the 2001 and 2005 cases dealing with a broad definition of Native Customary Rights to include forests remain as precedents in Sarawak, and potentially for indigenous land rights cases elsewhere in the Commonwealth. This case could be used to protect First Nations' lands in Canada or Aboriginal lands in Australia. (Mayer, 2010)


� Since 1995, some of the dozens of local mappers trained by the Borneo Project have themselves become trainers of trainers. Several organisations in Sarawak and Sabah now have their own community mapping programmes, despite the anti-mapping rule. Currently some 140 native customary rights land cases are working their way through Sarawak courts. Many of them involve maps of community lands and land rights. (Mayer, 2010) 
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